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Key Statutes

● Family Law Reform Act 1969

● Mental Health Act 1983

● Human Rights Act 1998 - article 2 and 8 in particular, 

although Article 5 for DoLS / LPS

● Mental Capacity Act 2005

● Coroners and Justice Act 2009

I’m only going to talk about English Law



What is the Decision?

●Cost

●Whose Decision is it?

●Best Interests



Cost
● R. v Cambridge Health Authority [1995] EWCA Civ 

49

“it was for the [health] authority's judgment and not that of 

the court to allocate its limited budget to the maximum 

advantage of the maximum number of patients”

● N v ACCG and others [2017] UKSC 22

“[This] was a case in which the court did not have power to 

order the CCG to fund what the parents wanted.”



Whose Decision
● Burke, R (on the application of) v General Medical Council & Ors [2005] 

EWCA Civ 1003

“Ultimately, however, a patient cannot demand that a doctor administer a 

treatment which the doctor considers is adverse to the patient’s clinical needs.”

● Aintree University Hospitals NHS Foundation Trust v James [2013] 

UKSC 67

“… the court has no greater powers than the patient would have if he were of 

full capacity.”

● N v ACCG and others [2017] UKSC 22

“Nor did [the court] have power to order the actual care providers to do that 

which they were unwilling or unable to do.”



Best Interests
● Aintree University Hospitals NHS Foundation Trust v 

James [2013] UKSC 67

“… in considering the best interests of this particular 
patient at this particular time, decision-makers must look 

at his welfare in the widest sense, not just medical but 

social and psychological … they must try and put 

themselves in the place of the individual patient and ask 

what his attitude to the treatment is or would be likely to be; 

and they must consult others who are looking after him or 

interested in his welfare, in particular for their view of what 

his attitude would be.”



Best Interests
Conflict



Conflict
● 70% of ICU staff members have reported conflicts 

in intensive care – staff/staff and staff/family

● Families, ICU physicians and nurses report conflicts 

in up to 80% of patients requiring a treatment-

limitation decision 

Azoulay E et al “Prevalence and Factors of Intensive Care Unit Conflicts: The Conflicus Study.” 

American Journal of Respiratory and Critical Care Medicine 180, no. 9 (2009): 853–60.



Decisions
● Few patients die on ICU unexpectedly

● >80% of patients who die on ICU have some form of limitation of treatment

Avidan, Alexander, Charles L Sprung, Joerg C Schefold, Bara Ricou, Christiane S Hartog, Joseph L Nates, Ulrich Jaschinski, et al. ‘Variations in End-of-Life Practices in Intensive Care Units Worldwide 

(Ethicus-2): A Prospective Observational Study’. The Lancet Respiratory Medicine, August 2021. https://doi.org/10.1016/S2213-2600(21)00261-7.

https://doi.org/10.1016/S2213-2600(21)00261-7


Agreement
● An NHS Trust & Ors v Y & Anor [2018] UKSC 46

“If the provisions of the MCA 2005 are followed and the 

relevant guidance observed, and if there is agreement 

upon what is in the best interests of the patient, the patient 

may be treated in accordance with that agreement without 

application to the court.”



Disagreement
● An NHS Trust & Ors v Y & Anor [2018] UKSC 46

“If, at the end of the medical process, it is apparent that 

the way forward is finely balanced, or there is a 

difference of medical opinion, or a lack of agreement
to a proposed course of action from those with an interest 

in the patient’s welfare, a court application can and should
be made.”



An NHS Trust

and

DJ (by his Litigation Friend, the Official Solicitor)

[2012] EWCOP 3524

● Multiorgan failure

● IHCA

● Disagreement about treatment

● (Mild criticism by me from judge)



Conway, R (On the application Of)

v

The Secretary of State of Justice (Rev 1)

[2017] EWHC 2447 (Admin)

● Assisted suicide



University Hospitals Birmingham NHS Foundation Trust

and

HB (by her Litigation Friend, the Official Solicitor)

[2018] EWCOP 39

● OHCA

● Clinical team felt certain treatments were not in 

HB’s Best Interests

● Family disagreed



Re QD (Habitual Residence) (No.2)

[2020] EWCOP 14

● Lived in Spain with partner

● Brought to UK by children

● Partner wanted him returned to Spain

● ? Safe to travel

● Covid



Manchester University NHS Foundation Trust

and

KM (by his Litigation Friend, the Official Solicitor)

[2021] EWCOP 42

● Travel back from Togolese Republic

● PE

● Developed Covid-19 in hospital

● ECMO

● Chances of liberation from ECMO



Imperial College Healthcare NHS Trust

and

Mrs C (by her Litigation Friend, the Official Solicitor)

[2022] EWCOP 28

● Fall at home

● IHCA

● Chances of being successfully liberated (weaned) 

from mechanical ventilation

● Initial disagreement over length of time to allow for 

weaning from ventilation





Manchester University NHS Foundation Trust

and

William Verden (by his Litigation Friend, The Official Solicitor)

[2022] EWCOP 9



Mrs Marion O’Brien

and

Guy’s and St Thomas’ NHS Trust

[2022] EWHC 2735 (KB)

● Clinical Negligence case

● Administration of Gentamicin

● Claimant barrister asked me whether the criticism I 

received in the DJ in the CoP was a reasonable 

criticism. This made the trial judge analyse my 

evidence closely.



St George’s University Hospitals NHS Foundation Trust

and

Andy Casey

[2023] EWHC 2244 (Fam)

● Punched in head, fall to ground

● OHCA

● Initial approach to CoP for brainstem tests

● Approach to High Court for a declaration of death



RRO
● Be very careful!
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